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HEADING OF JUDGMENT ON ORIGINAL APPEAL 
 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 

Present: N.J. Haque, LLM, AJS 
Civil Judge 

  Tezpur, Sonitpur 
 8th day of August, 2019 

Money SUIT NO. 02/2012 
M/s Green Valley Industry, 
Regd. Office at Main Road, Tezpur Town, 
P.O. & P.S. - Tezpur, 
Mouza- Mahabhairab, 
District- Sonitpur, Assam. 
Or at Chatai Chapari, Tinimail, Tezpur, 
P.O. Tinimail, 
District- Sonitpur, Assam. 

-- Plaintiff 

-Vs.- 

1. M/s- Kaliabhomora Service Station, 

P.O. Bhomraguri, Sonitpur, Assam. 

2. Sri Ranjan Chaudhury, 

S/o Late Sitanath Choudhury, 

R/O- Nepalipatty, Near Nepali Chatra Niwas. 

P.O. Tezpur, Sonitpur, Assam. 

3. Md. Khair Uddin Ahmed, @ Md. Abdul Khair, 

C/O Star Hotel, Near ASTC Bus Stand, 

P.O. Tezpur, 

District- Sonitpur, Assam. 

     ----- Defendants 

“This is a suit for recovery of Rs.2,53,899/- 

(Rupees Two Lakhs Fifty Thousand Eight 

Hundred and Ninety Nine).” 

And the suit came up for final hearing on-18/07/2019 in presence of 

following advocates:-  

Ld. Advocate appeared for the plaintiff           : - Mr. S.K Singh, Advocate 
Ld. Advocate appeared on behalf of defendant: - Mr. S. Bortakur , Advocate 

JUDGMENT 

Plaintiff’s case 

1. The plaintiff‟s case appears to be in a narrow campus is that plaintiff is a 

registered partnership firm, having its office at Tezpur and being looked after 

mainly by Sri Nakul Chandra Paul, one of the partners of the firm. That 
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Plaintiff‟sfirm under the name and style of M/s Green Valley Industry 

manufactures RCC Hume pipes and supplies the same. The defendant is the 

proprietor of  “M/s- Kaliabhomora Service Station” and during the course of 

business activities the defendant no. 2 and 3 Sri Ranjan Chaudhury as proprietor 

of the Firm and Md. Khair Uddin @ Md. Abul Kahir as agent of the Firm met Sri 

Nakul Chandra Paul, partner of the plaintiff firm at Main Road, Tezpur and 

requested him to supply 23 nos of Hume Pipes measuring 1000 mm dia 2.5  

meters length @ Rs. 15,075/-only and 5 numbers of 300 mm dia 2.5 meters 

length @ Rs. 1200/-only for constructing a servicing station near Kaliabhomora 

bridge at Tezpur. That defendant no. 2 & 3 assured and promised the partner of 

the Plaintiff firm to make payment of bills against supplies to be made at the 

earliest opportunity.The plaintiff further pleaded that on the basis of said 

assurances given by the defendants, the plaintiff delivered and sold ordered 

Hume pipes on credit amounting to Rs.3,66,834/- on 05/02/08, 12/02/2008, 

16/02/2008 and 18/02/2008, which were duly received by the defendants. 

Thereafter the plaintiff raised its Tax-Invoice to the defendant on 21/02/2008 and 

plaintiff firm received an amount of Rs.1,07,000/-only vide cheque No.00452 of 

Central Bank on 26/02/2008 and Rs.50,000/-only as cash and Rs.2,09,834/-only 

remained as outstanding dues. That plaintiff had send remainders to the 

defendant on various dates i.e. on 24/11/2008 and 03/02/2009 but in vain. That 

plaintiff had served a notice of demand to the defendant No.3 on 15/09/2009 

demanding to make payment of outstanding dues of Rs. 2,09,834/-only with 

interest @18% p.a. from 21/02/2008 till realization there from with a cost of 

Rs.1000/-only  towards service of notice to the Plaintiff on 10/09/2009. Finding 

no other option, the plaintiff instituted instant suit against the defendants for 

recovery of Rs.2,09,834/-only with cost and interest, total amounting to 

Rs.2,53,899/- only being the due amount and interest @12% from 21/02/2008 to 

22/11/2009 and Rs.1000/- only cost of Notice of demand. 

     Defendant’s Case 

2. The defendant‟s contested the suit of plaintiff by filling written statement both in 

law and facts. Defendant with the plea of non-maintainability, cause of action, 

barred by law of limitation, non-joinder of parties etc. denied the entire 

averments of the plaintiff story and pleaded further that the plaintiff is not 
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entitled to the decree of Rs.2,53,899/- and interest @12% from 21/02/2008 to 

22/11/2009 and Rs.1000/- only cost of Notice of demand.Defendants pleaded 

further that the defendant no. 1 is not a proprietary firm but a partnership firm of 

which Smt. Sanjida Ahmed is a partner, who has not been made party to the suit. 

The defendants further pleaded that they have ordered for 23 nos. of Hume 

pipes measuring 1000mm dia 2.5 meters length and 5 nos. of Hume pipes 

measuring 300 mm dia 2.5 meters length and price of per piece of the 1000mm 

dia 2.5 meters pipes was fixed at Rs.9000/-only and not as alleged by the plaintiff 

as Rs.15,075/- and the price of pipes of 300mm dia 2.5 meters was fixed at 

Rs.1,200/-per piece. The defendants further pleaded that the total price of the 28 

pipes was fixed at Rs.2,21,520/- and not Rs.3,66,834/-only as alleged by the 

plaintiff. That the defendants had paid an amount of Rs.1,07,000/- vide a 

postdated cheque No.000452 of Central Bank of India and Rs.50,000/-in cash 

and denied that Rs.2,09,834/-only remained as outstanding dues to the plaintiff 

firm. That outstanding amount after deduction of the amount paid vide cheque 

and cash would be Rs.64,520/-. The defendant further stated that on 28/02/2008 

the defendant no. 3 went to the office of the plaintiff at Main Road, Tezpur to pay 

the remaining balance of Rs.64,520/- but did not take any receipt of the payment 

made. And therefore, the defendants do not have any outstanding amount to pay 

the plaintiff‟s firm. And therefore pleadedthat the plaintiff is not entitled for any 

decree for Rs.2,53,899/-only or amount whatsoever and other relief/s as prayed 

for in the suit. 

ISSUES 

3. Upon the above said pleadings and hearing learned advocates of both sides, my 

learned predecessor in office settled the following issues for decision and 

discussions:- 

1. Whether there is any cause of action for the Suit? 
2. Whether the suit is barred by principle of waiver, 

estoppels and acquiescence? 
3. Whether the suit is barred by law of limitation? 
4. Whether the suit is bad for non-joinder of 

necessary parties? 
5. Whether the plaintiff is entitled to the decree for 

recovery of Rs.2, 53,899/- from the defendants 
for supplying the Hume Pipes in due course of 
business activities? 
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6. To what relief(s) the parties are entitled to? 
 

4. The plaintiff to prove his case examined one witness and exhibited several 

documents before this court. Per contra, the defendant side examined two 

witnesses and exhibited certain documents before this court. 

EVIDENCES ADDUCED BY THE PLAINTIFF 

5. PW-1, plaintiff Sri Nakul Chandra Paul has submitted his examination-in-chief by 

reproducing the contentions of the plaint and further exhibited the following 

documents : 

Ext-1: Certificate of Registration of Firm. 
Ext-2 to Ext. 6 – Challans. 
Ext-7: Tax Invoice cum bill. 
Ext.7 (1) - Signature of defendant no. 3. 
Ext. 7(2) - Signature of PW-1. 
Ext-8:  letter dated 03/02/2009 
Ext. 8(1):- Signature of PW-1 
Ext. 8(2):- Signature of Sri Ranjan Chowdhury. 
Ext-9: Pleader Notice. 
Ext. 9(1): Signature of Advocate. 
Ext-10(1) & 10(2) two postal receipts. 
Ext-11: Postal certificate dated 24/11/09 
Ext-12: Notice sent by Adv. S.K.Singh. 
Ext. 12(1) & 12(2): Two signature of Adv. S.K. Singh. 
Ext-13(1), 13 (2) & 13(3): Three postal receipt.  
Ext-14: A/D Card. 
Ext-15: Sealed envelope with A/D card returned back. Address given in the 
Ext. 15 is the correct one. 
Ext-16: Certificate issued by national Small Industries Corporation Limited 
(Govt. of India enterprise)  

Ext-17: Final Account( Balance sheet with Trading and profit and loss account for 
the year ending 31st March 2011 authenticated by C.A.) 

6. PW-1 in his cross-examination deposed that he has mentioned Green Valley 

Industry as a registered partnership firm but has only submitted photo copy of 

the firm registration certificate as the original is not with him. He also stated that 

he had prayed before the Court to allow him to submit the Xerox Copy of the firm 

registration certificate but his prayer was rejected. He further stated that the 

other partners of the firm are Malati Rani Paul, Gopal Rani Paul and Pradip Paul. 

But the other partners have not signed the plaint. He stated that Green Valley 

Industry supplied 23 nos. of RCC hume pipes to the defendant without any 

written correspondence with the defendant for supplying the said goods but on 

verbal agreement. He had instituted the present suit against firm Kaliabhomora 
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Service Station, but he does not know the owner of the firm. He further deposed 

that when a supply is made the original challan stays with them and the 

duplicates were being given to the defendant and the challans exhibited from Ext. 

2 to 6 are marked as transporter‟s copy. He further stated that Ext. 7 does not 

bear seal of the defendant firm Kalibhomora Service Station against the signature 

of defendant no-3. He further stated that the defendant firm had given a banker‟s 

cheque of Rs.1,07,000/-and Rs.50,000/- in cash totaling to Rs. 1,57,000/- on 

26/02/2008. He denied the suggestion that his firm is yet to receive 

Rs.2,09,834/-. He further stated that he had shown the statement of account 

dated 21/02/2008 but the said document has not been issued by them. He 

further stated that he does not know what is written in Ext. 4 and also the 

signatures in Ext. 4(1) and 4(2). He further stated that he is unable to state the 

contents of the exhibits he has submitted. He further cannot state the contents 

on Ext. 12. He also cannot state the contents of Ext 17, a bill of their firm.  

EVIDENCES ADDUCED BY THE DEFENDANTS 

7. DW-1 Sri Ranjan Choudhury has submitted his examination-in-chief by 

reproducing the contentions of the written statement and further exhibited the 

following documents: 

Ext. A is the statement of account dated 21-02-2008issued by 

the Plaintiff firm. 

Ext. A (1) is the signature of Sri Nakul Ch. Paul. 

Exhibit „B‟ is the certified copy of the Partnership Deed being 

No. 167 of 2007. 

8. DW-1 deposed in his cross-examination deposed that Defendant Khairuddin is 

also known as Abul Khair and he took the responsibility of purchasing the hume 

pipes and bargaining the price for the same. Khairuddin Ahmed purchased Hume 

pipes of two different sizes from the Plaintiff. And that as the sizes were different, 

the amount was less. In total 28 Hume pipes were purchased and at the time of 

purchase VAT was applicable in Assam.  He further stated that Ext. 7 was shown 

to him and he could recognize the signature of Kahirudduin as Ext. 7(1). In Ext. 7 

the price of 1000 mm hume pipe is shown as Rs.15,075/-. According to him the 

price of one hume pipe was decided to be Rs.9000/-. He admitted that Ext. 7 is 

the Tax invoice of the above stated hume pipe and the price of 1000 mm 
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humepipe is mentioned there as Rs.15,075/-. They maintain the accounts of their 

firm. They have not submitted any account of their firm. He cannot say whether 

there is any mention of any amount in their account on the basis of Ext.7. He 

denied the suggestion that they have not submitted the account of their firm as 

the discrepancies may come out. DW 1 further deposed that Sajida 

Rahman(Ahmed) is one of the partner of the Kaliabhomora Service Station and 

his husband Khairuddin looks after the service station on her behalf. He has been 

shown Ext. 8, 9 and 12 and the address therein are correct. He stated that till 

2011 the workers were given temporary appointment and that he cannot identify 

their address. He further admitted that the goods mentioned in Ext. 2 to 6 are 

been received by them but he cannot say who received the same. He further 

deposed that he cannot say who received the goods mentioned in Ext. 8. He 

further deposed that he cannot say as to who received Ext. 14 on behalf of 

Khairuddin. He further deposed that Ext. A has been shown to him and it was not 

signed in front of him and it does not contain any seal or signature of the plaintiff 

firm. He further admitted that they were late in making payment to the Plaintiff 

firm and for that they asked the plaintiff firm to wait for it. He stated that he 

came to know on the day of deposition that Khairuddin Ahmed had signed Ext. 7 

and as there is signature of Khairuddin on Ext. 7 it is illogical to contest the case 

for many years.  

9. DW-2 submitted his evidence in chief through affidavit by reproducing the 

contents of written statement and further exhibited a statement of account dated 

21-02-2008 issued by the Plaintiff firm as Ext. A and Ext. A (1) as signature of Sri 

Nakul Ch. Paul. 

10. DW-2 has deposed in his cross-examination that he has bought the goods from 

the plaintiff for the defendant no. 1 of the suit but he does not know against 

which challan the plaintiff has sent the goods. At that time there were around 

30/40 employees in Kalibhomora Service Station but he does not remember their 

names. He further deposed that Kaliabhomora Service station established in 2005 

but it came into operation in the year 2011 and the same was registered in the 

year 2007. He further deposed that he and Ranjan Choudhury talked to Nakul 

Paul and fixed the price for the hume pipes and thereafter Ranjan Choudhury 

discussed the same. His wife is a partner of this firm and she did not go for any 
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discussion with the plaintiff. He further stated that once he made payment on 

behalf of the firm and other payments were made by Ranjan Choudhury. He has 

been shown Ext. 7 and he admitted that Ext. 7(1) is his signature and under his 

signature he has written the date which is 21-02-2008. He used to look after the 

accounts of the Kaliabhomora Service Station and one J.P Mishra was the 

accountant and account books are kept in the Service station and Income Tax 

was paid at times. He has again shown Ext. 7 and he acknowledged that Ext. 7 is 

a Tax Invoice. Ext. 7 is a Tax Invoice through which they bought 23 nos. of 1000 

mm and 5 nos. of 300 mm hume pipes and according to which the price of 1000 

mm hume pipe is shown as Rs.15,075/- per piece and 300 mm as Rs.1200/- per 

piece and as per Ext. 7 Rs.50,000/- has been paid in cash and Rs.1, 07,000/- has 

been paid through cheque and it is the only invoice they received. He stated that 

the only document that they have submitted is Ext. A, but they have not 

submitted any application in the Court for admitting Ext. A andits signatures 

therein. He stated that there is no seal of Green Valley Industry on Ext. A. He 

admitted that Ext. A is not generated as invoice for VAT. He further stated that 

there is no evidence in his hand to prove that he has paid the balance amount of 

Ext. A. He further admitted his signature in Ext. 7 but he does not remember 

when he took the same. He further stated that he remembers at the time of filing 

the written reply the plaintiff had given him Ext. 7 but he does not remember 

whether he signed it on receiving the same. He further admitted that as per Ext. 

7 the plaintiff is entitled to Rs.2,09,834/- from the defendants. 

DISCUSSION, DECISIONS AND REASONS FOR SUCH DECISION:- 

11. “Issue No.1”: Whether there is any cause of action for the Suit? The 

plaintiff brought instant lawsuit against the defendant for recovery of 

Rs.2,53,899/- contending that defendant purchased28 Hume pipes of two 

different sizes from the firm of the plaintiff and subsequently, failed to realize the 

balance amount of Rs.2,09,834/- plus interest @ 12% p.a. The plaintiff further 

pleaded that on several occasions the plaintiff send letter/notice to the 

defendants to pay the outstanding amount but the defendants failed to pay any 

response to the claim of the plaintiff.  
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12. Per contra, the defendants in their written statement pleaded that no amount 

remains due from the defendants as claimed by the plaintiff. The defendants 

further pleaded that plaintiff is not entitled to get any reliefs as prayed for. 

13. The pleadings of both the sides give rise of a bonafide dispute between the 

parties and that requires proper adjudication in this case. The facts asserted by 

the plaintiff subsequently denied by the defendants and such assertions and 

denials give rise of bundle of facts. Thus, it is seen that there is a bundle of facts 

which is asserted by the plaintiff and denied by the defendants. Considering the 

assertion and denials part arisenfrom the pleadings of both the sides, this court 

finds this suit has cause of action. Accordingly, issue no-1 is answered in the 

affirmative and in favour of the plaintiff. 

14. “Issue No. 2”: Whether the suit is barred by principle of waiver, 

estoppels and acquiescence?The defendant side has not specifically stated in 

their written statement as to why the suit is barred by principle of waiver, 

estoppels and acquiescence. The defendants further failed to adduce any 

probable evidence upon which their plea regarding barred by principle of waiver, 

estoppels and acquiescence may sustain. Accordingly, Issue No. 2 is answered in 

affirmative in favour of the Plaintiff. 

15. Issue No. 3:-Whether the suit is barred by law of limitation?The 

defendants have specifically stated in their written statement that “the suit is 

barred by limitation as goods last taken on 18-02-2008, defendants paid last 

payment of Rs.64,520/-only in writing on 28-02-2008 and thereafter the 

defendants neither paid any amount in writing nor they acknowledge to pay the 

so called balance amount in writing after 28-02-2008”. 

16. Plaintiff in his plaint categorically pleaded that one advocate notice upon the 

defendant No.3 delivered on 15-09-2009 and that was issued to make payment 

of outstanding dues of Rs.2,09,834/- with interest. It is further pleaded by the 

plaintiff that ubsequently on 05-06-2010 and 07-06-2010 notice issued by Sri. 

Sudesh Kr. Singh, Tezpur upon the defendant returned as “returned to sender” 

with signature of A. Siddique. Per contra, the defendants have denied receipt of 

any of those notices in their pleadings and they don‟t know A. Siddique who 

signed the acknowledgement. On perusal of Exts.10, 11, 12, 13 (series), 14 and 

15, nowhere it is disclosed that notice was received by the defendant. Although 
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the postal department vide Ext.11 served an information to advocate Rajendra 

Kr. Goswami that item delivered on 15-09-2019. Whether A. Siddique is one of 

the agent, employee of the defendants firm that was not established before the 

court. The plaintiff side further failed to adduce any cogent evidence to prove 

that defendants after receiving notice declined to pay the alleged amount. Hence, 

it cannot be said that right to sue the defendants accrues by the plaintiff in the 

year 2009. 

17. Ld. Counsel Mr. S.K. Singh appearing before the Court on behalf of the plaintiff 

argued that this Court had admitted this plaint long year‟s back i.e. in the year 

2012 and thereafter the suit has been contested by the defendants. Neither the 

defendants nor the Court has ever raised any question regarding the same. Ld. 

Counsel S. Borthakur appearing on behalf of defendants stated that in their 

written statement in paragraph no. 4 they have clearly stated that the suit is 

barred by limitation and hence the suit is liable to be dismissed. But since the 

Court has not taken any decision on it, they have not stressed the matter any 

further and decided to wait till the judgment of this suit. 

18. Again, the Learned Counsel S.K. Singh has argued that this Court has power 

under Order 7 Rule 6 to exempt the period of limitation if suit is instituted after 

the expiration of the period prescribed by the law of limitation. On the other side 

Ld. Counsel Mr. S. Borthakur appearing on behalf of the defendant argued that 

plea of plaintiff‟s counsel not tenable as the plaint does not show the ground 

upon which the exemption from such law is claimed. 

19. Learned Counsel Mr. S.K. Singh has further argued that they have mentioned the 

ground of such exemption in evidence-in-affidavit of the PW-1, Mr. Nakul 

Chandra Paul who is also one of the partner of the plaintiff firm. The ground 

shown therein is that the plaintiff firm is a SSI unit as shown in Ext. 16(certificate 

issued by the National Small Industries Corporation Limited, a Govt. of India 

enterprise) and therefore they are entitled to certain protection and interests on 

delay of payment of dues. Taking notesout of points of arguments put forwarded 

by both sides let us travel thorough the proviso to Order VII Rule 6. 

20. Proviso of Order VII Rule 6 provides that ,”the Court may permit the plaintiff to 

claim exemption from the law of limitation on any ground not set out in the 

plaint, if such ground is not inconsistent with the grounds set put in the plaint.” If 
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we go by the literal meaning of the provision then it has become day light clear 

that word “shall” has been incorporated in the provision and that shows the 

plaintiff bound to mention the grounds of exemptionin the plaint. And proviso 

says that Court may permit the plaintiff to claim exemption from the law of 

limitation on any ground not set out in the plaint, if such ground is not 

inconsistent with the grounds set out in the plaint. The wording of the Proviso 

makes it clear that to claim exemption from the grounds of limitation the plaintiff 

has to set out such plea in his plaint and failing which he cannot claim benefit of 

the provision of Order VII, Rule -6 of C.P.C. 

21. As such it is seen that it is his duty of plaintiff under Order 7 Rule 6 of the CPC to 

plead specifically in the plaint the grounds of exemption allowed by the Limitation 

Act upon which he relies to exclude its operation. The provisions of Order 7 Rule 

6 of the CPC are mandatory as held by the Madras High Court in Swarna Paper 

Cutting Works vs. M/s Indian Express (Madurai), 1999 (3) CTC 167, observing 

that the plaintiff has to show the grounds in the plaint itself on the question of 

limitation, which is a stringent requirement of pleading the saving grounds 

allowed by the law of limitation. The rigidity of the original Order 7 Rule 6 of the 

CPC was expanded by adding a proviso to the provision by the amending Act 104 

of 1976. Thereafter, by virtue of the proviso, a plaintiff is permitted to claim 

exemption from the law of limitation on any ground, not set out in the plaint so 

long as it is not inconsistent with the ground set out in the plaint, and this is the 

change in law recognized by the proviso. 

22. Hence it can be said that provision of Order VII Rule 6 states that the Court may 

allow the plaintiff to rely on any other ground not set out in the plaint only when 

it is not inconsistent with the ground mentioned in the plaint itself. It is pertinent 

to mention here that the plaintiff has not shown any ground for claiming such an 

exemption in plaint and hence Order VII Rule 6 and the proviso to Oder VII Rule 

6 are not applicable in the present case. Again, as no ground for claiming such an 

exemption is shown in the plaint itself therefore in the absence of pleadings, 

evidence if produced cannot be considered. 

23. Therefore in the light of all the aforesaid discussion this court is constrained to 

opine that prayer of plaintiff‟s side filed during the time of argument seeking 

exemption has no sustainability andaccordingly same is rejected. Further the suit 

https://indiankanoon.org/doc/1317393/
https://indiankanoon.org/doc/1317393/
https://indiankanoon.org/doc/1317393/
https://indiankanoon.org/doc/1700160/
https://indiankanoon.org/doc/1700160/
https://indiankanoon.org/doc/1700160/
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on being filed after the period of limitation i.e. in the year 2012, from the date of 

cause of action makes the suit barred by law of limitation. Hence, Issue No. 3 is 

decided in negative against the plaintiff. 

24. “Issue No.4”: Whether the suit is bad for non-joinder of necessary 

parties? The defendant in paragraph Nos. 5 and 10 of written statement pleaded 

that the suit is bad for non-joinder of necessary parties. According to the 

defendants, the defendant no. 1 i.e. M/s Kaliabhomora Service Station is a 

partnership firm and defendant no. 2 is the partner of the defendant no.1 and 

Smti. Sajida Ahmed is the other partner. And that Smti. Sajida Ahmed has not 

been made a party in this instant suit by the plaintiff.  

25. To adjudicate this issue let us travel through the evidence laid down by the 

parties. PW-1 has no knowledge of whether defendant no. 1 i.e. M/s Kalibhomora 

Service Station is a partnership firm. The DW-1 and DW-2 have claimed Smti. 

Sajida Ahmed to be a partner of defendant no.1 but could not produce any 

document submitting the same after getting direction from this Court on 29-08-

16 and as a result they debarred from using the document of partnership deed 

subsequently.  

26. Therefore, in absence of any documentary evidence by the defendant side 

showing that Smt. Sajida Ahmed is a partner of defendant no.1, this Court 

presumes that Smt. Sajida Ahmed is not a partner of the defendant firm.  

27. More also, it is a suit filed for recovery of outstanding dues from defendants firm 

and the fact of not impleading every partners of the firm fails to operate the suit 

as non-joinder of necessary parties. Hence, this suit is not bad for non-joinder of 

necessary party. Hence, issue no. 4 is decided in affirmative in favour of the 

plaintiff. 

28. Issue No. 5”: Whether the plaintiff is entitled to the decree for recovery of Rs. 

2, 53,899/- from the defendants for supplying the Hume Pipes in due course of 

business activities?  
Instant issue relates to the crux of the dispute and plaintiff side adduced both 

oral and documentary forms of evidences before this court. The plaintiff to prove 

the entire averments of plaint examined one witness as PW1. PW-1 being one of 

the partner of the plaintiff firm submitted his examination in chief through 

affidavit and further exhibited 17 numbers of documents. The PW-1 was put 

through detailed cross-examination and his evidence remained unshaken. 
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29. I have carefully gone through the evidences on record both ocular and 

documentary in form and found that the plaintiff is a registered partnership firm 

and is looked after and managed by one Shri Nakul Chandra Paul, who is also a 

partner of the firm and the plaintiff firm under the name and style of M/s Green 

Valley Industry manufactures RCC hume pipes and supplies the same. It is also 

clear from the evidence of both the sides that during the course of business the 

defendant no. 2 and 3 met with Sri Nakul Chandra Paul and requested him to 

supply 23 numbers of hume pipes measuring 1000 mm dia 2.5 meters length and 

5 numbers of hume pipes measuring 300 mm dia 2.5 meters. As per the 

description of the plaintiff, the price of 1000 mm dia 2.5 meters pipe was agreed 

at Rs.15,075/- per piece and that price of 300 mm dia 2.5 meters pipe was 

agreed at Rs.1200/-per piece and total amounts comes up to  Rs. ,66,834/-. The 

price of 300 mm pipe is not disputed here by the defendants. But as per the 

defendants the price of 1000 mm Hume pipe was fixed at Rs.9000/- per piece. 

And therefore, the total price of 28 Hume pipes would be Rs.2, 21,520/- and not 

Rs.3, 66,834/- as alleged by the plaintiff. 

30. Both the plaintiff and the defendant in their examination in chief and cross-

examination admitted that out of the total amount Rs.1,57,000/- was paid to the 

plaintiff on 26-02-2008 through cash and a cheque. As per the plaintiff the 

outstanding amount after payment of said amount is Rs.2,09,834/-. The 

defendant alleged that after payment of Rs. 1, 57,000/-, the outstanding dues 

remained Rs.64,520/-.  

31. Let us peruse the evidence of both the sides to ascertain the actual fact. PW-1 in 

his examination in chief has stated that the goods amount to Rs.3, 66,834/- has 

been delivered and sold to the defendants and the defendants after payment of 

Rs.1, 57,000/- has stopped making further payment. Thereafter the plaintiff side 

had sent two numbers of notices to the defendants but in vain.In his cross-

examination, PW-1 has stated that when a supply is made they issue challans for 

the same and the original challan stays with them while the duplicate is given to 

the defendant.  

32. DW-1 in his examination in chief has stated that they pursued Mr. Nakul Chandra 

Paul to deliver 28 numbers of hume pipes for M/s Kaliabhomora Service Station 

and total amount for 28 pipes was Rs.2,21,520/- and not Rs.3,66, 834/-. He 
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further stated that defendant no. 3 went to pay the amount of Rs.64,520/- which 

was due to be paid and Sri Nakul Chandra Paul received the same but due to 

cordial relationship defendant no. 3 did not insist any receipt from the plaintiff. 

And therefore, the defendants have no outstanding due to be paid to the plaintiff 

firm.In his cross-examination, he admitted the signature of defendant no. 3 

Kahiruddin in Ext. 7. As per Ext.7 the price of 1000 mm hume pipe is shown as 

Rs.15,075/-.  

33. DW-3 in his examination in chief has narrated the same story as stated by DW-

2.In his cross-examination he has admitted his signature in Ext. 7 and further 

stated that he had written the date under his signature as 21-02-2008. And as 

per Ext. 7  the price of 1000mm hume pipe is Rs. 15, 075/- per piece and that of 

300mm is Rs.1200/- per piece. Ext. 7 further disclosed that Rs.50,000/- was paid 

in cash and Rs.1, 07,000/- through cheque.DW-3 further stated that the only 

document that he has submitted is Ext. A, which he has alleged to be a 

statement issued by Sri. Nakul Chandra Paul. The case record disclosed that on 

09-12-2016 by an order passed by this Court, the defendant side denied to 

submit any document of account issued by Sir Nakul Channdra Paul as even after 

providing with opportunity the defendants failed to produce the documents. 

Again, the defendants has not made any prayer for admitting the documents 

submitted by them and hence Ext. A cannot be accepted as evidence in this 

instant suit.He further stated that there is no evidence in his hand to show that 

he has paid the balance amount in Ext. A to the plaintiff firm. He further admitted 

that as per Ext. 7 the plaintiff is entitled to Rs.2, 09, 834/-.  

34. Now going through the evidence of the PW-1, DW-2, DW-3 and the Exhibits 

submitted by the plaintiff it is clear that the plaintiff firm had supplied 28 hume 

pipes of two different sizes vide Ext. 2 to 6 on 05-02-08, 12-02-08, 16-02-08 and 

18-02-08. The defendants on the other hand have paid an amount of Rs.1, 

57,000/- which is available on the record. And if we go by the version of the PW-

1 and the admission of DW-2 and DW-3 in their respective cross-examinations 

regarding Ext. 7, it is evident that the defendant has to pay an outstanding due 

of Rs.2,09, 834/-. Again, the defendants were given reasonable time and 

opportunity to produce the documents and they failed to produce the same, and 
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adverse presumption has been drawn against them under Section 114 of Indian 

Evidence Act, 1872.  

35. Therefore, in the light of above discussions, it is seen that the plaintiff is entitled 

to the decree for recovery of Rs.2, 09,034/- from the defendants instead of Rs.2, 

53899/- for supplying the Hume Pipes in due course of business activities. Hence 

the Issue No. 5 is decided partly in affirmative in favour of the plaintiff. 

36. Issue No. 6: To what relief(s) the parties are entitled to?In light of 

discussion made above in Issue No. 3, the suit is barred by limitation and hence 

the plaintiff is not entitled the any reliefs as claimed for. Accordingly, Issue No. 6 

is decided in negative against the plaintiff. 

     ORDER 

25.In the result plaintiff‟s suit is dismissed with cost.Prepare a decree accordingly. 

Given under my hand and seal of this court on this 08th of August, 2019. 

CIVIL JUDGE, SONITPUR 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Appendix 

1. Plaintiff Witnesses: PW-1 : Sri Nakul Chandra Paul. 
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2. Plaintiff Exhibits: 

Ext-1:  Certificate of Registration of Firm. 
Ext-2 to Ext. 6 – Challans. 
Ext-7:  Tax Invoice cum bill. 
Ext.7 (1) - Signature of defendant no. 3. 
Ext. 7(2) - Signature of PW-1. 
Ext-8:  letter dated 03/02/2009 
Ext. 8(1):- Signature of PW-1 
Ext. 8(2):- Signature of Sri Ranjan Chowdhury. 
Ext-9:  Pleader Notice. 
Ext. 9(1): Signature of Advocate. 
Ext-10(1) & 10(2) two postal receipts. 
Ext-11: Postal certificate dated 24/11/09 
Ext-12: Notice sent by Adv. S.K.Singh. 
Ext. 12(1) & 12(2): Two signature of Adv. S.K. Singh. 
Ext-13(1), 13 (2) & 13(3): Three postal receipt.  
Ext-14: A/D Card. 
Ext-15: Sealed envelope with A/D card returned back. Address 
given in the Ext. 15 is the correct one. 
Ext-16: Certificate issued by national Small Industries 
Corporation Limited (Govt. of India enterprise)  
Ext-17: Final Account( Balance sheet with Trading and profit and 
loss account  for the year ending 31st March 2011 authenticated 
by C.A.) 

3. Defendant Witnesses: DW-1 : Sri Ranjan Choudhury 

    DW-2 : Md. Kahiruddin 
4. Defendant Exhibits                       :- 

Ext. A is the statement of account dated 21-02-2008 of issued by the 
Plaintiff firm. 
Ext. A (1) is the signature of Sri Nakul Ch. Paul. 
Exhibit „B‟ is the certified copy of the Partnership Deed being No. 167 of 
2007. 

 

5. Court Witness : NIL 

 

(N. J. Haque) 
 

Civil Judge 
             Tezpur, Sonitpur 

 

 


